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(b) To be eligible for a detail under
this part, a Federal employee, in addi-
tion to meeting the requirements of
paragraph (a) of this section, must be
serving in a position at the GS-11 level
or above (or equivalent), under a career
or career-conditional appointment or
an appointment of equivalent tenure in
the excepted service. For purposes of
this part, positions of equivalent ten-
ure in the excepted service are limited
to permanent appointments. In addi-
tion, only career members of the Sen-
ior Executive Service are eligible to be
detailed under this part.

(c) To be eligible to participate in the
Information Technology Exchange Pro-
gram, a private sector organization
must be registered in the Central Con-
tractor Registration Database located
at http://www.ccr.gov, except as per-
mitted by the Federal Acquisition Reg-
ulation (48 CFR 4.1102).

(d) To be eligible for a detail to a
Federal agency under this part, a pri-
vate sector employee, in addition to
meeting the requirements of paragraph
(a) of this section, must meet citizen-
ship requirements for Federal employ-
ment in accordance with 5 CFR 7.3 and
338.101, as well as any other statutory
limitation.

§370.104 Length of details.

(a) Details may be for a period of be-
tween 3 months and 1 year, and may be
extended in 3-month increments for a
total of not more than 1 additional
year, in accordance with 5 U.S.C.
3702(d).

(b) Agencies may not approve or ex-
tend details after December 17, 2007. An
individual serving on a detail prior to
this date may continue to do so as long
as the detail began or was extended on
or before December 17, 2007.

(c) For the life of the ITEP, a Federal
agency may not send on assignment an
employee who has served on a detail
under this part for more than 6 years
during his or her Federal career. OPM
may waive this provision upon request
of the agency head, or his or her des-
ignee.

§370.106

§370.105 Written agreements.

Before the detail begins, the agency
and private sector organization must
enter into a written agreement with
the individual(s) detailed. The written
agreement must be a three-party
agreement between the Federal agency
(agency head or designee), the indi-
vidual (private sector or Federal), and
the private sector organization. The
written agreement must include, but is
not limited to, the following elements:

(a) The duties to be performed, dura-
tion, and terms under which extensions
to the detail may be granted;

(b) An individual development plan
describing the core IT competencies
and technical skills that the detailee
will be expected to enhance or acquire;

(c) Whether the individual will be su-
pervised by a Federal or private sector
employee; and a description of the su-
pervision;

(d) The requirement for Federal em-
ployees to return to their employing
agency upon completion of the detail
for a period equal to the length of the
detail including any extensions; and

(e) The obligations and responsibil-
ities of all parties as described in 5
U.S.C. 3702 through 3704.

§870.106 Terms and conditions.

(@) A Federal employee detailed
under this part:

(1) Remains a Federal employee with-
out loss of employee rights and bene-
fits attached to that status. These in-
clude, but are not limited to:

(i) Consideration for promotion;

(ii) Leave accrual;

(iii) Continuation of retirement bene-
fits and health, life, and long-term care
insurance benefits; and

(iv) Pay increases the employee oth-
erwise would have received if he or she
had not been detailed;

(2) Remains covered for purposes of
the Federal Tort Claims Act, and for
purposes of injury compensation as de-
scribed in 5 U.S.C. chapter 81; and

(3) Is subject to any action that may
impact the employee’s position while
he or she is detailed.

(b) An individual detailed from a pri-
vate sector organization under this
part:

(1) Is deemed to be an employee of
the Federal agency for purposes of:
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§370.107

(i) Title 5, United States Code, chap-
ter 73 (Suitability, Security, and Con-
duct);

(i) Title 18, United States Code, sec-
tion 201 (Bribery of Public Officials and
Witnesses), section 203 (Compensation
to Members of Congress, Officers, and
Others in Matters Affecting the Gov-
ernment), section 205 (Activities of Of-
ficers and Employees in Claims
Against and Other Matters Affecting
the Government), section 207 (Restric-
tions on Former Officers, Employees,
and Elected Officials of the Executive
and Legislative Branches), section 208
(Acts Affecting a Personal Financial
Interest), section 209 (Salary of Gov-
ernment Officials and Employees Pay-
able Only by the United States), sec-
tion 603 (Making Political Contribu-
tions), section 606 (Intimidation to Se-
cure Political Contributions), section
607 (Place of Solicitation), section 643
(Accounting Generally for Public
Money), section 654 (Officer or Em-
ployee of United States Converting
Property of Another), section 1905 (Dis-
closure of Confidential Information
Generally), and section 1913 (Lobbying
with Appropriated Moneys);

(iii) Title 31, United States Code, sec-
tion 1343 (Buying and Leasing Pas-
senger Motor Vehicles and Aircraft),
section 1344 (Passenger Carrier Use),
and section 1349(b), (Adverse Personnel
Actions);

(iv) The Federal Tort Claims Act and
any other Federal tort liability stat-
ute;

(v) The Ethics in Government Act of
1978;

(vi) Internal Revenue Code of 1986,
section 1043 (Sale of Property to Com-
ply with Conflict-of-Interest Require-
ments); and

(vii) Title 41, United States Code, sec-
tion 423 (Prohibition on Former Offi-
cial’s Acceptance of Compensation
From Contractor).

(2) Does not have any right or expec-
tation for Federal employment solely
on the basis of his or her detail;

(3) May not have access to any trade
secrets or to any other nonpublic infor-
mation which is of commercial value
to the private sector organization from
which he or she is detailed;

(4) Is subject to such regulations as
the President may prescribe; and

5 CFR Ch. | (1-1-07 Edition)

(5) Is covered by 5 U.S.C. chapter 81,
Compensation for Work Injuries, as
provided in 5 U.S.C. 3704(c).

(¢) Individuals detailed under this
part may be supervised either by Fed-
eral or private sector managers. For
example, a Federal employee on detail
to a private sector organization may be
supervised by a private sector man-
ager. Likewise, a private sector em-
ployee on detail to an agency may be
supervised by a Federal manager.

(d) As provided in 5 U.S.C. 3704(d), a
private sector organization may not
charge the Federal Government, as di-
rect or indirect costs under a Federal
contract, for the costs of pay or bene-
fits paid by that private sector organi-
zation to an employee detailed to an
agency under this part.

(e) Details may be terminated by the
agency (agency head or designee) or
private sector organization concerned
for any reason at any time.

§370.107
cerns.

(@) The head of each agency must
take such actions as may be necessary
to ensure that, of the details made to
private sector organizations in each
calendar year, at least 20 percent are to
small business concerns, in accordance
with 5 U.S.C. 3703(e)(1).

(b) Agencies must round up to the
nearest whole number when calcu-
lating the percentage of details to
small business concerns needed to meet
the requirements of this section. For
example, if an agency detailed 11 indi-
viduals to private sector organizations
during a given year, to meet the 20 per-
cent requirement, that agency must
have made at least 3 (rounded up from
2.2) of these details to small business
concerns.

(c) For purposes of this section,
“‘year” refers to the 12-month period
beginning on date of the enactment of
the Act, December 17, 2002, and each
succeeding 12-month period in which
any assignments are made. Assign-
ments ‘““made’’ in a year are those com-
mencing in such year, in accordance
with 5 U.S.C. 3703(e)(2).

(d) Agencies that do not meet the re-
quirements of this section are subject
to the reporting requirements in 5
U.S.C. 3703(e)(3).

Details to small business con-
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